
124

 
Advocating Balance in Penal Law and Penal Procedure

Maéla GueguenA

In January 2015, the newspaper La Provence revealed the existence of a Facebook 
page which painted a stark portrait of prison conditions. Under the name “MDR 
o Baumettes,” prisoners of the Marseilles penitentiary had posted photos and

videos that bore unequivocal witness to the state of discipline and security within this 
establishment: blocks of hash on the beds, banknotes brandished like in Las Vegas, 
the laughing faces of prisoners hanging out on the gangways, some smoking shishas, 
others showing off their muscles in the exercise yard—it could not have been more 
clear that the prisoners were now running the place. Two days later, a new Facebook 
account run by prisoners in Nice was unveiled.

Today, prisons are facing hard times. Yet a prison sentence is only the 
punishment of a particular time period, and its meaning has varied over the centuries. 
Plato conceived of justice as a “medicine for wickedness” (Gorgias). Hegel maintained 
that punishment is a right of the criminal, whose reasonable will can only welcome 
the negation of his or her indignity. The new millennium has marked the passage 
from one extreme to another: from a world in which everything was penitence, in 
which one had to continually punish oneself, to another world, the current one, sorely 
afflicted by “penalphobia.”

Daring to punish when it must be done does not mean renouncing the 
values and achievements of a free society. Quite the contrary, it contributes toward 
revitalizing and reinforcing that society: the more secure society, the more space it can 
then leave for freedom. The condition of doing so is for justice to combine rigor with 
a measured approach, rediscover its punitive function, and repress the transgression 
of the rules of fair conduct in a manner commensurate with the degree and gravity of 
the breach committed.

Although Article 6 of the European Convention of Human Rights guarantees 
the right to a fair trial, Article 5 of the same convention proclaims the right to freedom 
and security. One cannot take precedence over the other. However, the weaknesses 
and deficiencies of our judicial system prevent us from attaining this balance. It is 
therefore necessary to make law and penal procedure move in the direction of a 
greater realism and a greater efficacy, while preserving the strong guarantee of human 
rights and fundamental liberties that is characteristic of the French judicial system, 
and that represents the foundation of our democracy.

A Magistrate, Administrator in the Senate
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 The credibility of the judicial institution is at stake here. The work of justice 
has lost its efficacy to such an extent that the new guarantees granted to the defense 
have become counterproductive: by placing so much emphasis on rights, one runs the 
risk of being overwhelmed by individual deviant behaviors, and of having to question 
the fundamental rights that found the social contract. Without the freedom to live 
in security (I), living in freedom can offer no security (II). The choices that national 
representatives make in relation to the applicable rules are crucial in this regard.

I. The Freedom to Live in Security

The Declaration of the Rights of Man and of the Citizen consecrates the 
inalienable and sacred character of the right to security. Originally intended 
as a protection against arbitrary detention, the latter has gradually become a 

collective right in regard to the individual: the state must be the guarantor of collective 
security against individual deviancies. Nowadays we recognize a “right to feel that 
one can live in security.” Although the efficacy of investigation (A) and the efficacy of 
sentencing (B) are not sufficient in themselves to ensure the security of citizens, they 
are nevertheless a guarantee of, and a condition for, that security.

A: Effective Investigation, a Guarantee of the Right to Security

The slow pace of justice is a result of unnecessary complexities. Yet it wouldn’t 
take a great deal of audacity to make investigation more effective. Consider the 
following points. . . 

 At the time of writing, a time when we speak of the internationalization 
of crime, of organized crime, of widespread targets, of cyber-cells, an investigator 
only has jurisdiction “within the territorial limits wherein he or she exerts his or 
her usual functions.” In France, investigators have only recently been permitted to 
proceed with their investigations in neighboring counties [départements]. Why not 
authorize investigators to pursue their work throughout the national territory, or 
permit the prosecutor to call in an investigating officer with the appropriate territorial 
jurisdiction directly, just as a judge can?
 Is the obligation to advise the prosecutor “without delay” when a suspect has 
been placed into police custody really reasonable when multiple, and sometimes 
turbulent, inquiries are underway, when a search could be carried out right away, 
or, more simply, when the place of arrest is a long way from the police station? No 
one believes that the prosecutor is sitting patiently next to his or her fax machine, 
just waiting to be advised of the next arrest, from sunset to sunrise. . . . To advise the 
prosecutor “within a reasonable time given the nature of the investigation” would 
guarantee the rights of the person in custody just as well.
 Another procedural incongruity: the procedure for public intoxication was 
designed to protect the impenitent from himself or herself, by preventing any harm 
to his or her person. No hearing can take place during the time necessary to sober 
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up, yet if the offender is subsequently arrested, this sobering-up period is discounted 
from their time in custody. This can hardly be justified; but if it were shortened by 
several hours, the measure would no longer be effective.
 Continuing our indictment of the French law of investigation, the law of 
August 15, 2014 “on the individualizing of sentencing and reinforcing the efficacy of 
penal sanctions” has made it impossible to compel a person placed in custody for a 
contravention or an offence that is not punishable by imprisonment to appear before 
a court. Concretely speaking, an individual who commits violence against another 
causing him seven days of total incapacity to work is now free to decide not to 
respond to a summons from the police or gendarmes, or from the court. Would it not 
be desirable to restore the ability to issue said individual with an order of appearance?
 The defect is always hidden where we least expect it. In regard to video-
conferencing, for example, the law of March 14, 2011 makes its use dependent on 
the consent of the detained person. No time period is given in order to reach this 
agreement. However, as we know, discussions relating to detention cannot take place 
without the presence of a lawyer, who must be summoned at latest five business days 
before adversarial proceedings begin. Through various underhanded maneuvers, 
certain lawyers make their objection to video-conferencing known the evening before, 
or the very morning of, the trial—that is, at a time when it is no longer possible to 
summon them again. Since transport for the detained person cannot be organized at 
such short notice, the interested parties are automatically released. . . .
 Finally, the efficacy of investigations demands that we take measures against 
the congestion of the investigating courts. To this day, numerous procedures result in 
referral to an investigating judge when certain—minimal—investigative procedures 
have not been carried out, but where the gravity of the matter prohibits the freeing 
of the person in custody. Indeed, it is often a matter of awaiting an expert report, 
since certain technical operations cannot be carried out within the custodial period. 
These various operations are generally carried out promptly, but then all the formal 
requirements of trial must be played out fully, with a whole cohort of unavoidable 
delays and obligatory procedures. After a few weeks in detention, the person indicted 
comes back under court supervision, and is finally judged some months, or even one or 
two years, later. Under these conditions, why not create a new regime of investigation, 
in which the prosecutor would retain control of the procedure, but could petition the 
liberties and detention judge for the provisional detention of the person indicted for 
a limited time (for a month, for example, renewable once).1 The rights of the defense 
would be preserved by virtue of the guarantees pertaining to pre-trial detention in 
connection with a judicial investigation.

1 Such a system already exists in some European countries—in particular in Germany, where the 
investigation is directed by a public prosecutor. Pre-trial detention—ordered by a special judge at the 
request of the prosecutor—can last up to six months (its duration can even be extended if a specific 
difficulty, an unusually extended investigation, or another important motive justify it). In Italy and 
Denmark, it is also the public prosecutor who requests pre-trial detention and controls the time of 
detention.
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 But however effective it might be, investigation is nothing without equally 
effective sentencing.

B: Effective Sentencing, a Condition of the Right to Security

Seventy-five percent of French people agree that “justice is not working,” and the 
press does not hesitate to echo this sentiment. Here are a few extracts: 

The court found the two accused guilty of all three offences, namely 
aggravated theft and two attempted thefts. . . . Haron O., who had 
previous convictions, was given 4 years with an arrest warrant. But the 
youth was not led out flanked by two policemen; he had already left 
by the time the judgment was announced. “Already left” a courthouse 
from which, at the moment of being sentenced, one can leave at will, 
under the nose of magistrates looking helplessly.2  

That is assuming they could actually have done something about it. . . . Under current 
law, nothing allows the magistrate to stop the flight of a defendant appearing freely 
before the criminal court. When it comes to a deliberation at the Assize Court, the 
presiding judge enjoins the accused not to leave the courtroom during the time of 
deliberation, and asks the head of security to ensure compliance with this instruction. 
The introduction of a similar authority at criminal courts would enhance the 
credibility of the institution.
 Yet formal changes cannot fix fundamental flaws. The discontinuation of the 
automatic revocation of suspended sentences [sursis simples] when a further offence 
is committed, as established by the law of August 15, 2014, has effectively rendered 
120,000 sentences per year fictional. Legal experience has already shown the highly 
debatable effect of suspended sentences. Under this regime, numerous defendants 
now have to appear in court again to maintain that they were never convicted. 
With automatic revocation abolished, judges sometimes forget to pronounce on the 
revocation, and indeed often refuse to proceed with it, considering that it would 
amount to a kind of “double jeopardy.” Or, better yet, they reduce the imprisonment 
they wish to impose in due proportion to the existing suspended sentence. The 
circular of December 17, 2014 added further alterations to the law, indicating that a 
suspended sentence passed by a collegiate court cannot be revoked by a court ruling 
alone. . . .
 The harmony of a score cannot abide bad tuning. In penal law, we tend to 
make more use of flat than of sharp, to the extent that the right note is lost. As just 
one example, take the authority granted to the judge to pass a sentence in court. 

2 Xavier Raufer, “Justice: Chronique d’une faillite annoncée,” Le Nouvel Économiste, last updated March 
3, 2014, http://www.lenouveleconomiste.fr/justice-chronique-dune-faillite-annoncee-21746/.
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Actual imprisonment, inflicted on around 16 percent of prosecutable perpetrators, 
remains a relatively residual response.3 If, despite the wide range of options at his or 
her disposal, the judge chooses to pass such a sentence, it is indeed because he or she 
intends it to be effective. How then are we to understand the fact that that the judge 
can then go on to apply reductions and adjustments to the penalty in court—that is to 
say, at the very moment when passing sentence? The adjustment of the sentence must 
remain within the competence of the liberties and detention judge; otherwise, a penal 
response is scarcely intelligible.
 Penal justice can suffer neither excess nor imbalance. The hope given by a 
sentence nearing its end may encourage convicts to change their ways. In this sense, a 
reduction of punishment for good behavior may make sense; but it must not become 
a given. Knowing from the very day of conviction that the detainee will not serve all 
of the time is something difficult to comprehend. We must give back some meaning 
to the reduction of sentences by making it depend on the “merits” of the detainee, as 
is the case currently with the reduction of supplementary sentences.
 If the person reoffends, what sense does it make for him to continue benefitting 
from these reductions? One must certainly leave the hope of making amends and the 
chance to do so, and thus the possibility of a reduction in the penalty, but to a lesser 
degree.
 Moreover, passing a sentence does not necessarily mean that the sentence 
will be served. Penalties of imprisonment for a duration less than or equal to two 
years—one year in the case of reoffending—are generally not served, but are subject 
to adjustments that weaken their meaning. Can a penalty of community work or 
a fine be proportionate to a penalty of six months imprisonment? Can two years 
imprisonment be exchanged for two years of electronic tagging at home, with the 
authorization to go out to collect one’s children from school? It is a long time now 
since we believed, with Cesare Beccaria, that “the certainty of punishment, even a 
moderate one, will always make more of an impression than the fear of a terrible 
penalty if this fear is combined with the hope of impunity.”
 This accumulation of false notes ends up depriving the system of any and 
all coherence. The mechanism of conditional release [liberation sous contrainte], 
introduced by the penal reform of August 15, 2014, marks a departure in the logic of 
the adjustment of sentences. Prior to the introduction of this option, adjustments had 
to be solicited by the convict. The latter was thus encouraged to initiate steps toward 
release, to seek a job, to compensate the plaintiff, so as to demonstrate a record of good 
behavior likely to inspire a judge’s confidence in the success of the requested adjustment. 
With controlled release, this is not at all the case. Once the convict has carried out two 
thirds of his penalty, the judge for the execution of sentences is obliged to examine 
the situation in the Committee for the Execution of Sentences—that is to say, during 
an “administrative” meeting of the judge and rehabilitation professionals, without the 

3 Source: Report of the Observatoire national de la délinquance et des réponses pénales for 2014.
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presence of the convict and without his even having requested such a consideration. It 
is a commonplace that we need to make sentencing meaningful again—but shouldn’t 
we also make the adjustment of sentences meaningful as well?
 In 1980, Minister of Justice Alain Peyrefitte gave us the now celebrated phrase: 
“security is the first freedom.” Pierre Mauroy responded, a year later, that “the first 
security is freedom.” Apparently incompatible and yet indissociable, these two objectives 
transcend their apparent opposition in the best possible way: one will always be the 
condition of the other.

II. The Security to Live in Freedom

Security is one of the conditions for the exercise of individual and collective freedoms 
alike. For this exercise of liberty, it is necessary for norms to be secure; without 
legal certainty, without the predictability of the norm, there can be no freedom 

(A). However, this is not the only condition: without a working judicial system, acting 
in the form of a fair trial and within a reasonable time frame, citizens’ rights cannot be 
recognized. The efficacy of the judge is thus revealed to be a condition of freedom (B).

A: The Efficacy of the Norm, a Guarantee of Freedom

How can we guarantee citizens an effective enjoyment of the fundamental right 
to freedom? Above all by recognizing their rights—but not just any rights: 
those of which they make real use. Among the myriad new rights—which issue 

primarily, at least in principle, from European Law—many are relatively ineffective. 
Others, however, deserve to be recognized.
 Allowing an appeal against an indictment order, for example. At the moment, 
an indictment order is not a legal measure open to appeal. The judge must decide 
whether there are “serious and corroborated indications” that the commission of an 
infraction has likely taken place. This is a purely factual evaluation; he or she does not 
have to justify the decision. The only recourse for the concerned party is a request for 
the annulment of the order, which will be examined many months afterwards by the 
investigating chamber. This annulment does not, however, call for a reassessment of 
the serious and corroborated indications; it is justified by the failure to observe legal 
formalities essential to the validity of the order. This situation is unsatisfactory, because 
an indictment carries heavy consequences, particularly in the political arena, but also in 
business, and even for a normal citizen who may see himself or herself declared guilty in 
the eyes of the public. It would be a good idea to require a written, substantiated order, 
indicating what justifies the indictment in fact and in law, and to permit an appeal to be 
made against it (within a limited time frame). This measure would also have the merit 
of protecting judges against criticisms of arbitrariness. It would reconcile the appeal 
and the principle of collegiality. Finally, it would favor recourse to the status of assisted 
witness, which remains to this day something of a failure because it is not employed 
often enough.
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 Making appeals possible against orders of referral to the Criminal Court. 
Following criminal investigation, the public prosecutor takes submissions for 
dismissal or referral to the court, and then the judge makes the order. If the judge 
decides the case should be dismissed, it can be appealed by the public prosecutor. On 
the contrary, an order of referral cannot be appealed by the defendant, except in one 
case: he or she can challenge the criminal nature of the facts. The facts themselves can 
only be contested before the court, when the case itself is brought. Allowing appeals 
against an order of referral would favor an increased respect for the rights of the 
defense, would introduce collegiality at the stage of the assessment of charges, and 
would align the regime of referral to Criminal Court with that of indictment before 
the Assize Court.
 More freedom through the recognition of new rights: this is an avenue that 
deserves constant exploration. However, it will not bring about more effective freedom 
without normative stability, without legal certainty. And legal certainty, a counterpart 
to the old adage Ignorantia juris neminem excusat, is today under considerable threat 
by jurisprudence.
 The rules relating to the statute of limitations for state prosecutions are a fine 
illustration of this state of affairs. In November 2014, for example, the Cottrez affair 
reignited debates on the topic.4 A mother was suspected of having killed eight of her 
children at birth. However, more than ten years had passed before the death of the 
newborns was discovered. The successive pregnancies had passed unnoticed given 
the mother’s obesity; none of the births had been officially registered; and the bodies 
had remained hidden. According to the Court of Cassation, the clandestine nature of 
the births and deaths posed an insurmountable obstacle to prosecution. Given this 
fact, it was ruled that the limitation period should be regarded as beginning with 
the discovery of the bodies. The system is rather untenable due to the artificial and 
contra legem nature of the notions of discovery and dissimulation. The praetorian 
application of the rules of limitation, the result of a society of emotion, clashes with 
the principles of legibility and stability, the source of legal certainty and confidence in 
the law and its institutions.
 Nevertheless, the present statute of limitations on state prosecutions does 
seem excessively short. It falls to legislators, rather than judges, to intervene here. If 
Justice wishes to live up to its values and its proper concept, we must seek a global, 
reasonable principle that allows for a longer statutes, albeit ones that would not vary 
for every single case.
 Another illustration of the instability of the norm, and a far from trivial one, 
is the jurisprudence of the Plenary Assembly of the Court of Cassation in relation to 
the regularity of measures of custody.
 In four orders made on April 15, 2011,  the Plenary Assembly of the Court of 
Cassation considered custody measures not in conformity with Article 6 § 1 of the 
European Convention on Human Rights, on the grounds that the persons in custody 

4 Plenary Assembly of the Court of Cassation, order no. 613 (14-83.739), November 7, 2014.
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did not have the assistance of a lawyer and were not notified of their right to remain 
silent.
 The difficulty lay in determining whether this ruling regarding the non-
conformity of the French legislation was effective from the time of the decision, or 
retroactively. The Court of Cassation made the choice to apply its jurisprudence 
retroactively, thus demarcating itself from the Constitutional Council. As a 
consequence, all custody procedures underway at the time became null and void, 
even when they had been conducted in conformity with the laws in force. Nothing 
has ever been said about the suspects who got off lightly, nor the victims whose rights 
were never considered. . . .
 The right to freedom is at once a right to challenge (which should have its new 
abilities to contest crucial jurisdictional procedures recognized), the right of a citizen 
(who has the right to know whether he or she risks being prosecuted or not), and that 
of a victim (to see the directive principles of investigation preserved in such a way 
as to avoid seeing trial proceedings incomprehensibly abandoned). Yet even if these 
rights became effective, judges would still have to act effectively.

B. The Efficacy of Judges, a Condition of Freedom

There are countless complaints about the slow pace of justice. This should 
not, however, be blamed only on magistrates and civil servants. The action 
or inaction of certain auxiliaries of the legal system must also be considered. 

The time necessary for a trial must be time that is put to good use. This means that 
we ought to direct our attention towards the places where time is lost, if we want to 
do away with unnecessary, pointless, or wasted time. What counts is not only the 
quantity of time taken by a trial, but also and above all the way in which this time has 
been used by its various actors.
 In fact, this is something that we see in the jurisprudence of the European 
Court of Human Rights. In order to assess the duration of judicial procedures, the 
latter takes into account the behavior of national authorities—in other words, the 
means placed at the disposal of the justice system in order to respect a reasonable 
timespan—the behavior of the judge—whether judges have made too many referrals, 
whether they have omitted to penalize inaction on the part of others—and the 
behavior of the parties themselves—whether they have appointed a succession of 
different lawyers, tabled multiple interlocutory applications, or neglected to respond 
to the judge’s orders?
 Several recommendations can be made in order to handle the time of legal 
proceedings more effectively:
 Limiting the intervention of lawyers in substantive procedures. The presence of 
the lawyer when a case is referred to the proper court [défèrement], made obligatory 
by the law of May 27, 2014, is of no help to the respondent. The lawyer may have been 

5 Plenary Assembly of the Court of Cassation, April 15, 2011, orders 589, 590, 591, and 592.
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of some aid at the time when the latter was placed into custody, and had the chance 
to confer with his or her client before the hearing; the lawyer will have had access to 
the whole procedure. Before the public prosecutor, however, the lawyer has nothing 
to say, and can only listen, alongside his client, to the decision related to the direction 
the procedure will take. The referral of the case is a simple notification of charges and 
of information on the remainder of the procedure.

Giving back control of the process to judges, by giving judges control over the 
filing of pleadings and motions. The late filing of pleas or motions—often so as to 
invalidate a case—is the source of a major dysfunction for the criminal courts. The 
facts are simple: the defense pleads a “flawed case,” not on legal but on formal grounds, 
and the backlog of hearings does the rest: one must then wait many months for a new 
hearing date. The adversarial principle is an essential guarantee of a fair trial. As such, 
all parties must respect it. It is rather incomprehensible, then, that the defense has the 
right to see the investigation file two months at least before the date of the hearing,6 

and that it is authorized to file pleas and documents right up to the last few minutes 
before the opening of the hearing. Under these conditions, why not impose a time 
limit for submitting pleas and motions to the Criminal Court—with the exception 
of immediate appearance—and the Police Court, with every late filing incurring the 
penalty of a motion of inadmissibility, unless the court makes a reasoned decision 
otherwise?

Respecting the requirements of the European Court, without overstepping them. 
Arguments drawn from the jurisprudence of the European Court of Human Rights 
are used with increasing frequency in political and internal judicial debate. Yet it is 
interesting to observe how certain people misrepresent their meaning the better to 
instrumentalize them and to make a case for the inevitability of the reforms they want 
to call for—even if this means imputing requirements to them that they do not make, 
at the risk of disorganizing our legal system.

At the very same moment when the endless delays and the slow pace of the 
justice system are vilified, recent reforms have almost automatically increased the 
wait time for hearings.7 When the time between the delivery of a summons and the 
date of a hearing is less than two months, article 390-2 of the Code of Penal Procedure 
provides for a postponement of the case simply at the request of the respondent. The 
same requirement is posited in article 388-2 for the delivery of copies.

These arrangements overstep the exigencies of European law, which demands 
only

that access is granted at least to all material evidence in the possession 
of the competent authorities, whether for or against suspects or 
accused persons, to those persons or their lawyers . . . in due time to 

6 Article 390-2 of the penal procedure code, resulting from the law of May 27, 2014.
7 Law no. 2014–535 of May 27, 2014, transposition of directive 2012/13/UE of the European Parlia-
ment and Council, May 22, 2012 on the right to information in criminal proceedings.
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allow the effective exercise of the rights of the defense and at the latest 
upon submission of the merits of the accusation to the judgment of a 
court.8

 
 Abolishing notification of the right to remain silent at a public hearing. The law 
of April 27, 2014 stipulates that in public hearings, the judge must remind the accused 
that they have the right to remain silent. We should illustrate what this means in 
practical terms: the usher calls the case, the respondent steps forward to the bar, and 
the presiding judge indicates to him or her that he or she is appearing to explain the 
facts, but has the right to remain silent, if he or she does not already know it! And 
indeed, the respondent has already been notified of the right to remain silent during 
the investigation stage. Worse still, at the Assize Court, where the proceedings are 
entirely oral, the presiding judge indicates to the accused that the jury will pronounce 
upon his or her guilt following the proceedings (the jurors do not have access to the 
investigation file), but that he or she has the right to remain silent! Similarly, a person 
initially found guilty who decides to interject an appeal for motives known only to 
himself or herself, once again, will be notified of his or her right to remain silent. And 
yet European Law does not call for notification of this right before a public hearing.
 We must review the compromise of the law of May 14, 2011, and abolish the 
new obligations to notify the respondent of the right to silence before a court. Failing 
this, it would make sense to create an offense of perjury, and to penalize a defendant 
for lying at the bar. The corollary of the right to remain silent must be a prohibition 
on lying.9

 Didn’t Joseph Joubert say that justice without force and force without justice 
both lead to terrible misfortune?

8 Directive 2012/13/UE of the European Parliament and Council of May 22, 2012 on the right to 
information in criminal proceedings: Right of access to the materials of the case, Article 7, paragraphs 
2 and 3.
9 Comparative law offers many fine examples. In the US, the crime of perjury can carry a sentence 
of up to five years in prison. In Spain, defendants have the obligation to respond to the judge’s ques-
tions and do not have the right to lie. Prosecutions for the offence of perjury are also frequent against 
witnesses.
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